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IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
 
STATE OF IDAHO,  
 
          Plaintiff-Respondent, 
 
v. 
 
TIMOTHY JOSHUA MILLER, 
 
          Defendant-Appellant. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
 
          NO. 43192 
 
          Canyon County Case No.  
          CR-2014-23453 
 
           
          RESPONDENT'S BRIEF 
 
     
      Issue 
Has Miller failed to establish the district court abused its discretion, either by 
imposing a unified sentence of seven years, with three years fixed, upon his guilty plea 
to domestic battery with traumatic injury, or by denying his Rule 35 motion for a 
reduction of sentence? 
 
 
Miller Has Failed To Establish The District Court Abused Its Sentencing Discretion 
 
 Miller pled guilty to felony domestic battery with traumatic injury and the district 
court imposed a unified sentence of seven years, with three years fixed, and retained 
jurisdiction.  (R., pp.79-81.)  Miller filed a notice of appeal timely from the judgment of 
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conviction.  (R., pp.82-85.)  He also filed a timely Rule 35 motion for a reduction of 
sentence, which the district court denied.  (R., pp.72-78, 89-92.)   
Miller asserts his sentence is excessive in light of his “difficult childhood,” 
substance abuse, conduct while awaiting sentencing, and purported remorse and 
acceptance of responsibility.  (Appellant’s Brief, pp.3-7.)  The record supports the 
sentence imposed.   
The length of a sentence is reviewed under an abuse of discretion standard 
considering the defendant’s entire sentence.  State v. Oliver, 144 Idaho 722, 726, 170 
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475 
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)).  It is presumed that the 
fixed portion of the sentence will be the defendant's probable term of confinement.  Id. 
(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)).  Where a sentence is 
within statutory limits, the appellant bears the burden of demonstrating that it is a clear 
abuse of discretion.  State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing 
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)).  To carry this burden the 
appellant must show that the sentence is excessive under any reasonable view of the 
facts.  Baker, 136 Idaho at 577, 38 P.3d at 615.  A sentence is reasonable, however, if it 
appears necessary to achieve the primary objective of protecting society or any of the 
related sentencing goals of deterrence, rehabilitation, or retribution.  Id.   
The maximum prison sentence for felony domestic battery with traumatic injury is 
10 years.  I.C. § 18-918(5).  The district court retained jurisdiction and imposed a unified 
sentence of seven years, with three years fixed, which falls well within the statutory 
guidelines.  (R., pp.79-81.)  At sentencing, the state addressed the seriousness of the 
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offense, Miller’s history of violent conduct, his ongoing disregard for court orders and 
the terms of community supervision, and the danger he poses to the community.  (Tr., 
p.28, L.4 – p.33, L.8 (Appendix A).)  The district court subsequently articulated the 
correct legal standards applicable to its decision and also set forth its reasons for 
imposing Miller’s sentence.  (Tr., p.37, L.17 – p.40, L.23 (Appendix B).)  The state 
submits Miller has failed to establish an abuse of discretion, for reasons more fully set 
forth in the attached excerpts of the sentencing hearing transcript, which the state 
adopts as its argument on appeal.  (Appendices A and B.)   
Miller next asserts the district court abused its discretion by denying his Rule 35 
motion for a reduction of sentence in light of his participation in the Healthy 
Relationships program at Family Counseling Services prior to sentencing.  (Appellant’s 
Brief, pp.7-8.)  If a sentence is within applicable statutory limits, a motion for reduction of 
sentence under Rule 35 is a plea for leniency, and this Court reviews the denial of the 
motion for an abuse of discretion.  State v. Huffman, 144 Idaho, 201, 203, 159 P.3d 
838, 840 (2007).  To prevail on appeal, Miller must “show that the sentence is excessive 
in light of new or additional information subsequently provided to the district court in 
support of the Rule 35 motion.”  Id.  Miller has failed to satisfy his burden.   
Miller provided no new information in support of his Rule 35 motion.  Information 
with respect to Miller’s participation in the Healthy Relationships program at Family 
Counseling Services was before the district court at the time of sentencing.  (PSI, p.13; 
Tr., p.34, Ls.14-17; p.36, Ls.22-23; p.38, Ls.7-12.)  Because Miller presented no new 
evidence in support of his Rule 35 motion, he failed to demonstrate in the motion that 
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his sentence is excessive.  Having failed to make such a showing, he has failed to 
establish any basis for reversal of the district court’s order denying his Rule 35 motion.   
Even if this Court addresses the merits of Miller’s claim, Miller has still failed to 
establish an abuse of discretion, for reasons more fully set forth in the district court’s 
Order Denying Defendant’s Rule 35 Motion, which the state adopts as its argument on 
appeal.  (Appendix C.) 
 
Conclusion 
 The state respectfully requests this Court to affirm Miller’s conviction and 
sentence and the district court’s order denying Miller’s Rule 35 motion for a reduction of 
sentence.    
 DATED this 23rd day of October, 2015. 
 
 
 
      /s/      
      JESSICA M. LORELLO 
      Deputy Attorney General 
 
 
      VICTORIA RUTLEDGE 
      Paralegal 
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CERTIFICATE OF SERVICE 
 
 I HEREBY CERTIFY that I have this 23rd day of October, 2015, served a true and 
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to: 
 
JENNY C. SWINFORD  
  DEPUTY STATE APPELLATE PUBLIC DEFENDER 
 
at the following email address:  briefs@sapd.state.id.us. 
 
 
 
      /s/      
     JESSICA M. LORELLO 
Deputy Attorney General    
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MS. MORRISON: No. 
THE CO URT : No . 
(Video p layed.) 
MS. MORRISON: Your Hono r , the State is not 
going to re comme nd probation in this 
on the defendant ' s criminal history , 
case. Based 
the facts of 
t his case , the statements he made to the 
presentence investigator, t he State doesn ' t 
believe anything less tha n a retained jurisdiction 
is appropriate in th is matter. 
What ' s pretty striking about this case 
is after this video interviews, the rest of the 
story is that Brian Pullan , who lives near the 
victim ' s fa t he r i n proximity to whe re this 
incident occurred, sees Jordan with her son 
running down the street. And this is a man who is 
disabled, is not able to wor k , is on workers' 
compensation , and it ' s hard for him to get around, 
extremely ha rd for him to get around . But he ' s so 
concerned after he h ea rs the screaming out in 
front of hi s hou se and he hears the glass break , 
he can ' t see what happens , but then h e sees them 
disappear i n the house, and then he sees Jorda n 
runn i ng out . He was so concerned, in spi t e of h i s 
physical infirmities, he gets in his vehicle and 
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is wil ling to intervene and go get Jo rdan and go 
get h er son . And the n he take s her to her a un t ' s 
house. And then h e ' s so conce rned that h e flag s 
down the police. 
That doesn ' t happen very often . We 
don ' t have ci ti ze ns intervene very often, 
especia l l y ci t ize n s who a r e not really in a 
position t o d efen d themselves. He e xpre ssed to me 
when we were prepp i ng for trial t hat he was 
concerned about what the defendant may do to h i m, 
but i t was either to go out there and do something 
or risk something worse happening . 
Tha t kind o f put s this incident in 
con tex t . An d the de fen dan t 's version of e vents 
just doesn ' t match up wi th the evidence. 
THE CO URT: Well , there ' s two diffe rent 
versions. You don ' t kn o w whi c h to be l ieve: the 
one he told the of ficers initially o r what he told 
the presentence investigator. 
MS . MORRI SON: Exactly, Judge . Exac t ly . I 
was a little bit surprised t o read Jordan ' s vi ctim 
impact statement . I t hink i t ' s important for the 
Court to n o t e that she ' s been with the defendant 
since she was 16 years old . 
a r e lations hip be f orehand . 
There wasn ' t much of 
She got pregnant. The 
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statute of limitations ha d run on t he statutory 
rape charge. But part of the way that the 
defendant has controlled Jordan histori ca l ly is 
telling her that he r family didn't care enough 
about h er. Th ey wouldn ' t do anything to 
intervene. T h ey let h er go with him when s h e was 
16 years old . So they would never i ntervene to 
stop the physical violence or th e pow er a nd 
control . 
Jordan was willing to testify at t rial . 
She was willing to testify at the preliminary 
hea ri n g . She came in to mee t wi th me. I think 
she ' s obviously very concerned about how this wi l l 
impa ct her c hildren . And I think she still on 
some level loves t he defendant. But she e xpre ssed 
fear about what wo uld happen if the defendant 
wa sn 't held accountable for t his . 
fear for h er own safety . 
She expressed 
And so the statement that she didn ' t 
want the c h arges p ressed , I mean , she ce rtainly 
wasn't the one that called the police , but the 
State is a little bit surprised by her expressions 
in the victim impact statement . 
Your Hono r , the defendant does have 
this prior domestic bat t ery that was reduced to a 
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battery. That was a di ffere nt victim . So this is 
a pattern with this defendant of vio l ence. 
clear that 
It's 
THE COURT: There's prior no contact order 
vio l ations also. 
MS . MORRISON : Yes , Your Honor. The 
defendant doesn't have a very strong record of 
following cour t orders , either in that case in 
Twin Falls or in this case. He obviously violated 
the no contact order multiple ti mes while h e was 
in jail. And e ven those violat ions are an effort 
to man i pulate Jo rda n , be ca use in one letter he ' s 
telli n g her how much he loves her, bu t t hen in th~ 
letter he ' s sendi ng to her brother he's refer ri ng 
to her using very derogat o ry terms that I don ' t 
want to repea t in front of this Court or her just 
to hurt her feelings . But he ' s definitely 
attempted to manipulate her. 
His history of complying with felony 
and misdemeanor probation is not good. We don ' t 
believe that if he's placed on proba t ion h e ' s 
going to comply . And certainly he ' s going to 
c la sses while he ' s been out o f custody , but he 
knew he had to be on his best behavior. It wasn ' t 
an issue whe n he was in the jail, and it wasn ' t an 
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issue when he's prev i ously been on felony 
probation and mi sdemeanor probation. He does have 
that forgery convi ction. 
or 2004 . 
I believe i t ' s from 20 03 
I would also point o ut to t he Court 
that he has those two dismissed no contact order 
charges from Tw in Falls, but from 2009 t here wa s a 
dismissed vio la tion of a civil protection order. 
So there ' s obviously a history of not being 
willing t o comply with these cou rt orders. 
With that being said , Judge, we are 
going to ask the Cou rt to impose a sente n ce o f 
three years fixed, fol l owed by four yea r s 
indeterminate, for a total of seven; that the 
Court retain jurisdiction in this ma tter. We are 
asking for public defender reimburseme nt , court 
costs. I 'd submit on the issue of the fine. 
I would ask for the no contact order to 
remain i n p l ace wi th Jordan. I ' l l leave it in the 
Court ' s discretion whether o r not to take the 
children off the no contact order . Obviously they 
miss him and want to have contact with him. And 
if t h e defendant ' s going on a retained 
jurisdiction , there ' s less of a safety conce rn if 
h e 's incarcerated. 
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We are aski ng for the 52 weeks of DV 
treatment . We would ask the Court to r ese rve 
restitution. 
On t h e no contact order charges , we 
wo u l d ask the Court to give the defendant credit 
for t i me served a nd pl a c e him on supervised 
probation. We don ' t have any objection to t h os e 
t wo counts running concurre n t with the f e lony. 
THE COURT: Mr . Do wel l. 
And again, the vi c tim still wishes not 
to mak e a sta teme n t at this time? 
Mr . Dowe ll, I'll h ear from you. 
MR. DOWELL: Tha nk you, Judge. It may not 
surprise the Co u rt , but my view of the case is 
s ligh t ly different t han t h e State ' s. As far as 
Josh ' s -- h o w he ' s done on p robation in t h e past , 
my vi e w is e xt remely different as h e ' s compl eted 
probation every time he ' s been o n probation . 
n ever had to serv e ou t a se n te n ce . 
He ' s 
As far as t h e victim impac t statement, 
about t he only assumption I can make abou t it is 
it is what it is . 
that t h ere a r e a n y 
I ca n ' t mak e a ny assumptions 
i n accuracies with it. The 
protected party, Jordan, she spoke what her words 
are . I ' m not going to make an y assumpti ons as far 
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literal l y d ays l eft to live, maybe four or fiv e 
mon ths left. I'm helping take care of her. 
I haven ' t seen J ordan or ou r children 
i n six months and rightfully so. Wh a t I did tha t 
day was wrong. I don ' t d eserv e to see them. And 
I was just wo ndering i f at all i t would be 
possible to receive probation and to, you know, be 
th e so l e provider for my family when that time 
comes aga i n and just show the courts and t he 
p rosecuto r and my public defender as well that I 
can a nd fully ab le of following whatever 
stipulations you set befo re me. 
wi t h ou t mess ing up, Your Ho n or. 
And I wi ll do so 
Thank you. 
THE COUR'l': Anyth i ng in response from the 
State? 
MS. MORRISON: No , Your Ho no r. 
T HE COUR'l' : The Cour t ha s con sidered t he 
presenten ce investigation report and t he 
attachments thereto; the GAIN - I assessment , which 
recomme nde d leve l one outpati e n t t reatmen t ; the 
mental h ea l t h l ette r, which r ecommended de fendant 
participate in individual and group counseling and 
to process victimization iss u es and address his 
an g e r iss u es . The presen te nce inves tigation 
rep o rt did recommend retained j urisdi c tio n in this 
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matt er . T he State is r ecommending r eta ined 
jurisdi c t ion. 
I ' v e a ls o c onsidered the photographs , 
along with the videotape, which will b e made part 
of t h e record t h at was played in a g gravation at 
the time of sen te nc ing . 
I' ve also reviewed defendant ' s 
s ubmi ssion s in addition to the p rese n te nce 
i nvestigation r eport regard ing the fact that h e 
has engaged i n counse ling and appa r e ntly according 
to t h e counselor s is engaged and they be l ieve 
engaged i n an appropriat e manne r. 
I h~ve reviewed the vi cti m' s i mpa ct 
sta tement that was presented to t he Court . 
Frankly , Mr . Miller , I am co nvinced 
that probation is inappropriate at this time. The 
appropriate sente n ce for the Court to i mpose is 
left in the Court ' s discret i o n. I have to 
c onsider the sentenc i ng goals set forth in 
State v . Toohill , No. 1 of which is p r otec t ion of 
society , a very important goa l i n this case . Tw o , 
d eterre n ce g enera l and specif i c. I t h in k a l so 
t ha t ' s somet h ing t hat is a significa n t issue i n 
this case t o address. Pos s ibil i ty of 
rehabil i t at ion . Certa inl y eve rybody ' s b etter off 
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ultimately if you obtain rehabilitation . Or 
punishment or retribution. As t h is is an act of 
violence, I think there is some element of 
punishment or retribution a l so as part of this 
sentence. 
I also have co nsidered criteria set 
forth by the Idaho l egisla tur e in 1 9 - 2521. This 
is a victim crime. There ' s a real victim he re . 
You r conduct was extreme in this Court ' s decision 
and opinion. 
I ' ve reviewed the letters that you 
wrote from jail. Frankly, Mr. Miller, I agree 
with the State and Ms. Morrison . Tho ~P. letters 
appeared to be attempts to manipu late the 
situation, especially with the victim in this 
case , and to downgrade your own participation 
here. 
I've revie wed your prior record , which 
is not insignificant. Does include prior no 
contact order violations . I also in the 
p resenten ce investigation report reviewed 
Ms. Boyer ' s statement about your perfo r mance on 
misdemeanor probation, whic h was not good , 
although you were ul timate ly discharged. 
Sometimes probation just runs out. Your conduct 
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was not good . 
Mr . Mil l er , I have concluded that you 
constitute a real and substantial danger at this 
time to any woman that you are involved with . I 
don't th i nk there's any doubt with regard to that. 
You have no t a c cepted responsibility 
for your conduct in this case . You told t h e 
police officers when i nterviewed one story , and 
then the presentence investigation report you told 
another story. I ' ve listened to the victim ' s 
statement and story. She cou l d have exaggerated , 
but she didn ' t try to exaggerate anything at a l l 
with regard to your conduct in there. Reviewed 
the photographs . That car is sitting at an angle . 
I th i nk t h at she did try to attempt to move it 
when you went u p and broke the passen ger side 
window. Nothing more at anger. 
Consideri n g all of those things , t he 
Court has decided that the fo ll ow i ng sentence 
meets the sentencing goals that I must address . 
am going t o impose a sentence of seven years in 
the state pen i tentiary , three fixed followed by 
four indeterminate. I ' m going to impose court 
costs only . You wil l reimburse Canyon County the 
sum of $500 for the services of your public 
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• • F I A.~3E( qM, 
APR 3 0 2015 
CANYON coumv CLERK 
8 DOMINGUEZ, DEPUTY 
N THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STA TE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
THE STATE OF IDAHO, 
Plaintiff, 
VS. 
TIMOTHY J. MILLER, 
Defendant. 
-----------------
) 
) CASE NO. CR-2014-23453 
) 
) 
) ORDER DENYING DEFENDANT'S 
) RULE 35 MOTION 
) 
) 
) 
) 
) 
Defendant filed a motion pursuant to Rule 35 of the Idaho Criminal Rules seeking a 
reduction of the sentence originally imposed by the court. Defendant makes no claim that the 
sentence imposed was illegal or imposed in an illegal manner. 
Idaho Criminal Rule 35 (b) provides in pertinent part as follows: ''The court may reduce 
a sentence within 120 days after the filing of a judgment of conviction or within 120 days after 
the court releases retained jurisdiction. The court may also reduce a sentence upon revocation of 
probation or upon motion made within fourteen (14) days after the filing of the order revoking 
probation. Motions to correct or modify sentences under this rule must be filed within 120 days 
of the entry of the judgment imposing sentence or order releasing retained jurisdiction and shall 
ORDER DENYING DEFENDANT'S RULE 35 MOTION - I 
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• • 
be considered and determined by the court without the admission of additional testimony and 
without oral argument, unless otherwise ordered by the court in its discretion; provided, however 
that no defendant may file more than one motion seeking a reduction of sentence under this 
Rule." 
Where the legality of the initial sentence is not disputed and the motion under Rule 35 
simply seeks to have the sentence reduced, the motion is addressed to the sound discretion of the 
trial court. Such a motion is essentially a plea for leniency which may be granted if the court 
decides that the sentence originally imposed was, for any reason, unduly severe. State v. Sutton, 
106 Idaho 403 (Ct. App. 1984); State v. Lopez, 106 Idaho 447 (Ct. App. 1984). The burden is on 
the defendant to demonstrate that the sentence originally imposed was unduly severe. State v. 
Rundle, 107 Idaho 936 (1984); State v. Martine::, 113 Idaho 535, (1987). 
Like the original sentencing decision, the decision on whether to grant a reduction of 
sentence is left to the sound discretion of the sentencing court. The court should consider the 
sentencing objectives of 1) protection of society; 2) both specific and general deterrence; 3) the 
rehabilitation of the defendant; and, 4) punishment or retribution. Defendant entered a guilty 
plea to the offense of Domestic Battery, Traumatic Injury, a felony. This offense was committed 
on or about October 15, 2014. Defendant was sentenced to the custody of the Idaho State Board 
of Corrections for a minimum period of confinement of three (3) years and a subsequent 
indeterminate period of confinement not to exceed four (4) years for an aggregate total of seven 
(7) years. The Court retained jurisdiction over the defendant for a period of three hundred sixty 
five (365) days. The Court recommended the Defendant partake in the Therapeutic Community 
with Conflict Resolution Rider Program. 
ORDER DENYING DEFENDANT'S RULE 35 MOTION - 2 
  3 
. · 
• • 
Defendant has four (4) prior misdemeanor convictions and one (1) prior felony 
conviction. Defendant has an aggregate LSIR score of 23, placing him in the moderate risk 
category. However, Defendant has proven to not do well on probation; he has been non-
compliant with probation requirements and has a violent criminal nature. Defendant's continued 
placement of blame on the victim in the current incident, lengthy criminal history, and poor track 
record of community supervision make him an extreme danger to society at this time. 
Defendant's motion for a reduction of sentence pursuant to Rule 35 Idaho Criminal Rules 
is DENIED. 
Dated: Aprild.[, 2015. 
ORDER DENYING DEFENDANT'S RULE 35 MOTION - 3 
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